IN THE SUPREME COURT OF MISSISSIPPI
NO. 2003-CA-02615-SCT

SHARON RANKIN, CAROLYN BANKS AND LAURA
JOHNSON

V.

AMERICAN GENERAL FINANCE, INC.

DATE OF JUDGMENT: 06/19/2003
TRIAL JUDGE: HON. LAMAR PICKARD
COURT FROM WHICH APPEALED: JEFFERSON COUNTY CIRCUIT COURT
ATTORNEYSFOR APPELLANTS: RICHARD ARTHUR FREESE
STEPHANIE M. DAUGHDRILL
TIM K. GOSS
ATTORNEY S FOR APPELLEE: E. BARNEY ROBINSON, Il

CHARLESE. GRIFFIN
LEE DAVISTHAMES

DAN K. WEBB
NATURE OF THE CASE: CIVIL - TORTS-OTHER THAN PERSONAL
INJURY & PROPERTY DAMAGE
DISPOSITION: AFFIRMED - 03/03/2005

MOTION FOR REHEARING FILED:
MANDATE ISSUED:

EN BANC.

WALLER, PRESIDING JUSTICE, FOR THE COURT:

1.  Sharon Rankin, Carolyn Banks, and Laura Johnson (Flantiffs) appeal from the Jefferson

County Circuit Court’s order denying ther Motion to Alter or Amend the Summary Judgment



which dismissed thelr complaint and action against American Generd Finance, Inc!  Pantffs
ague materid facts remaned in issue regarding thar dams aganst American Generd for
damages reaulting from an dleged fraudulent lending scheme and therefore, the trid court
erred in denying thar motion. We affirm the Jefferson County Circuit Court’'s order denying
the Moation to Alter or Amend the Summary Judgment.
FACTS

2. The three plaintiffs in this action have each recaved a loan from American Generd and
purchased various credit insurance products in connection with the loan. Rankin received her
loan June 23, 1994; Banks recelved her loan August 4, 1995; and Johnson received her loan
January 18, 1994. On May 28, 1999, Fantiffs filed suit aganst American Gened, lising
daght counts in thar complaint, including: (1) breach of fiduciary duties, (2) breach of implied
covenants of good fath and far deding, (3) fraudulent misrepresentation and/or omission; (4)
negligent misrepresentation and/or omisson, (5) civil conspiracy [“to sdl credit life, credit
dissbility, property and/or collateral protection insurance to Haintiffs that was unnecessary
and a an exorbitant premium far in excess of the market rate’], (6) negligence, and (7)
unconscionability.  Unless it is tolled, the dtaute of limitations on dl of the dams assated
by the Pantiffs is three years or less and had therefore run by the time Plaintiffs filed suit.
See Miss. Code Ann. § 15-1-49 (Rev. 2003).

13.  American Generd subsequently removed the case to the United States Digtrict Court

for the Southern Didrict of Mississppi on the bads that HantiffS cams required

! The drouit court grated summay judgment after finding the statute of limitations
barred Plantiffson al dams.



congtruction of the federa Truth in Lending Act, 15 U.S.C. 88 1601 et seq. (1994)(TILA).
Pantiffs moved to remand the case to dae court dating, “Plantiffs cdams ae brought
sldy under Missssppi law, and [Pllantiffs dae that they do not bring any clams and
didam ay and dl dams under any federd lawg.]” Numerous times in their motion,
Pantiffs reiterated that thar dams were totdly independent of federal law and particularly
disclamed any reliance on TILA. For example, the Plantiffs stated:

There is absolutdly no dlegation in the Complant which could posshbly be

construed to be a federa clam . . . By excluding any federd clams, Paintiffs

may run the risk of beng undble to bring these clams at a later date, but that is

the Plantiffs decision.

In the absence of dlegaions dleging a violaion of federa laws, [d]efendants

wrongly dam that PFantffS Complant assarts cams which require the

congruction of TILA. This is smply not true. The Complaint contans no

dlegation that [d]efendants violated any provison of TILA or any other specific
federa disclosure law. Paintiffs Complaint depends soldy on andyss of date

lawd ]
14. They added, “Pantiffs have no intention of reying on TILA and concede that this action
would become removable if Pantiffs later chose to do so.” And as if to eiminate al doubt
as to whether there was any bass in federd law for the Plantiffs clams, they emphaticdly
stated, “These claims do not require any analysis of federal law and are not suffident to
invoke federd jurisdiction.” (emphasis added).
5. The federd digtrict court held
While it appears that the viability of some of the [Plantiffs cams under
Missssppi date law is questionable, the [Plaintiffs adamantly and consistently
mantain, in both thar Complant and memoranda in support of remand, that
their dams will succeed or fal on the bass of state lav aone. Accordingly,

the [clourt finds that the [P]laintiffS [M]otion to [R]emand is wdl-taken and
dhdl be granted, with the underganding that, should the [Plantiffs subsequently



attempt to utilize the TILA as a bagis for any of ther clams, the defendants shall
be entitled to removd at that time.

Rankin v. Am. Gen. Fin., Inc., No. 5:99cv135BrS (S.D. Miss. Mar. 29, 2000)(order granting
Motion to Remand).

6. After remand to the Jefferson County Circuit Court, American Generd filed aMotion
for Summary Judgment, arguing the datute of limitations barred al of PaintiffS cdams. In
Paintiffs forty-seven page response to American Generd’s motion, they made numerous
arguments supporting thear dams and concluded with the bare contention that “American
Generd has faled to even address Paintiffs breach of contract and usury clams.
Consequently summary judgment cannot be granted on those claims”?  The leaned circuit
judge granted summary judgment, explaining in his order that since Plaintiffs did not plead with
particularity thar dams of fraudulent misrepresentation, they could not toll the running of
the statute of limitations, and dl of their claims were consequently barred.

17. In response, Pantiffs filed a Motion to Alter or Amend Judgment, arguing the court
faled to address the materid facts rdading to thar usury dam. Relying on a combination of
federd TILA regulations and date law, Pantiffs demanded the judgment be “dtered or
amended to permit Rantiffs to proceed to trid on their unchdlenged usury cdam.” In
response to American Generd’s agument that Plantffs had not previoudy asserted their
TILA-based usury dam, Rantffs stated they were “not assarting a TILA clam[,] but rather
a clam for excessve finance charges under Missssppi law.”  The circuit court denied

Pantiffs motion and reterated its holding that the datute of limitations had expired, and

2As noted above, Plaintiffs did not include a count for usury in their Complaint.
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summay judgment was therefore proper as to dl dams  Pantiffs then gopeded to this
Court.

ANALYSIS
118. When gopeding a motion to dter or amend, a paty may only obtain reief upon
showing: (1) an intervening change in controlling law, (2) avalability of new evidence not
previoudy avalable, or (3) the need to correct a clear error of law or to prevent manifest
injusice. Brooks v. Roberts 882 So. 2d 229, 233 (Miss. 2004) (ating Bang v. Pittman, 749
So. 2d 47, 52-53 (Miss. 1999)). We review a trid court's denid of a Missssppi Rule of Civil
Procedure 59 motion for abuse of discretion. Brooks, 882 So. 2d at 233 (cting Bang, 749
So. 2d at 52).
T9. Pantiffs dlege the drcuit court abused its discretion in denying their Motion to Alter
or Amend Judgment, rasng three issues. (1) whether, based on the mandates of TILA, a
materid fact issue remaned regarding American Generd’s dleged falure to disclose the
insurance premiums as part of the finance charge; (2) whether the circuit court erred in holding
the datute of limitations ran on Fantiffs usury and fraudulent misrepresentation clam when
American General concedled excessive finance charges in violation of TILA and state law; and
(3) whether the drauit court erred by granting summary judgment on PlantiffS negligence,
negliget  misrepresentation, and  fraudulent misrepresentation claims  where the TILA-
mandated disclosure statements were the source of the fraud. We find that al the issues raised
by Plaintiffs are barred by the doctrine of judicid estoppel.
110. We apply the doctrine of judicid estoppel where “there ismultiple litigation between

the same parties and one party knowingly asserts a postion incondstent with the pogtion in



the prior litigation” 1n re Mun. Boundaries of City of Southaven, 864 So. 2d 912, 918 (Miss.
2003)(internd dterations & quotations omitted); see, e.g., In re Estate of Blanton, 824 So.
2d 558, 563 (Miss. 2002); Mauck v. Columbus Hotel Co., 741 So. 2d 259, 264-65 (Miss.
1999); Skipworth v. Rabun, 704 So. 2d 1008, 1015 (Miss. 1996); Hoover v. State, 552 So.
2d 834, 838 (Miss. 1989). “The doctrine is based on expedition of litigation between the same
parties by requiring orderliness and regularity in pleadings.” City of Southaven, 864 So. 2d
a 918-19 (interna dterations & quotations omitted)(quoting Mauck, 741 So. 2d a 264-65).3
11. The Ffth Circuit has noted the particular risk a plaintiff runs when he asserts apostion
inconsgent to the one argued in federal court in order to secure remand to state court. In
Carpenter v. Wichita Falls Independent School District., 44 F.3d 362, 366 (5th Cir. 1995),
the Ffth Circuit stated, “A plaintiff with a choice between federal and state law clams may
elect to proceed in sate court on the exdusve bass of date law, thus defeating the
defendant’s opportunity to remove, but taking the risk that his federa claims will one day be
precluded.” In Boglev. Phillips Petroleum Co., 24 F.3d 758, 762 (5th Cir. 1994), a defendant

appedled a federal didrict court’s decison to grant remand after the plantff dismissed dl

3The only case in our jurisprudence which presents facts even remotely similar to the
case a hand is that of Mississippi Light & Power Co. v. Pitts, 181 Miss. 344, 179 So. 363
(1938). In Pitts, the utility company aleged Fitts was judicialy estopped from bringing a dtate
lav dam in contract, because he previoudy told the federal court he only intended to bring
a date tort dam. Id. a 364. We held Pitts was not judicialy estopped from asserting
contract remedies before the state court, noting that before a party can be bound by a choice
made in litigation, “he mugt actudly have two inconsistent remedies” 1d. However, that case
is ingpplicable to the facts in the indant case. In this case, American Generd argues Plaintiffs
should be barred by the doctrine of judicid estoppel because they relied on federa law in state
court subsequent to successfully arguing their case for remand by disclaming any rdiance on
the federd Truth in Lending Act.



federal dams in ther lawsuit. The Ffth Circuit affirmed the district court and reminded the
parties that inasmuch as the “plantiffs made the motion for partia nonsuit, [the defendant] may
aval itsdf of judicd estoppd principles to prevent [the plaintiff] from resurrecting [the
federd] dams in the state court proceeding.” 1d. a 762. The court added that the “judicid
estoppel doctrine protects the integrity of the judicia process by preventing a paty from
taking a pogtion inconsgent with one successfully and unequivocally asserted by the same
party in a prior proceeding.” 1d. (quoting Reynolds v. Comm'r, 861 F.2d 469, 472 (5th Cir.
1988)).

12. In the case a hand, the Paintiffs successfully, unequivocaly, and repeatedly asserted
to the federa digtrict court and American Generd they had “no intention of relying on TILA”
and that ther “dams [did] not require any analysis of federal law.” (emphess added). Taking
them a thar word, the federa didtrict court questioned the viability of their clams but
remanded the case to date court “with the understanding that, should the [Plaintiffs
subsequently attempt to utilize the TILA as a basis for any of thar cdams the defendants shdl
be entitled to remova at that time” When, on remand, the circuit court granted American
Genegd’s Mation for Summary Judgment, Plaintiffs moved to dter or amend the judgment,
mantaning the trid judge ered in faling to address a previoudy unmentioned TILA-reliant
usury cdam.

113. On apped, Rantiffs ague this Court should take the portion of Mississippi’susury
gatute which sets out the maximum interest rates chargeable by lenders and impose upon it an
interpretation in line with TILA. The Plantiffs argue this interpretation of the Missssppi

usury daute crestes a materid fact issue as to whether American Generad fraudulently



conceded the actud interest rates, making summary judgment ingppropriate.* The Paintiffs
emphdticaly deny tha they have asserted a dam under TILA, dating, “Apparently, Paintiffs
cannot say enough times that they are NOT assarting any dams under federd law . . . The mere
fact that Missssppi’s usury laws use a term (‘finance charge’) that is covered by a federa
disclosure requirement does not convert Paintiffs doate law cam into federal ones”
(emphasisin origind).®

14. However, whether PlantiffS usury clam is founded on date or federd law is not the
issue. Although the usury dlegation does very plainly gopear to be a federd clam dressed up
in state law dothing, the issue is that Plantiffs definitively represented to the federd didrict
court and American Generd that they had “no intention of rdying on TILA” and that thar

clams dd “not require any andyss of federal law.” In asking this Court to construe

“The rationde behind Plantiffs argument stems from the fact that in order to survive
summary judgment on any of thar dams Pantiffs must be able to demondtrate that a fact
isue exigds as to whether Americar Genera fraudulently concealed the dam. Making this
showing could at least preserve ther dams from the running of the datute of limitations. See
Stephens v. Equitable Life Assurance Soc’'y of the U.S., 850 So. 2d 78, 84 (Miss.
2003)(holding that <atute of limitations is tolled on dam when plantiff can show (1)
dfirmdive act on part of defendant to prevent discovery of clam, and (2) that plaintiff used
due diligence to discover cause of action). In this case, the affirmative act of fraudulent
concealment dleged by Pantiffs in thear briefs is that the actua finance charge imposed by
Americar Generd (when cdculated in accordance with TILA as including the insurance cost)
isin excess of the maximum rate permitted by Missssppi law.

*Aantiffs statements in ther briefs ogtensibly contradict their insistence that they are
not bringing @ clam under TILA. Plantiffs sate, “American Generd did not cdculate its
interest rates in accordance with TILA,” “[American Generd’s] TILA violation is relevant as
evidence in support of Plantiffs clams under Missssppi law,” and

TILA is rdevant to that dam only to the extent that it demonstrates that a

questior of fact exists as to whether or not the insurance charges (made without

the afirmetive request for insurance mandated by both federal lav and American

Gengrd’s own policy) are actudly a sum of interest rendering the charged

interest usurious.



Mississppi’s usury datute in accordance with  TILA, Pantiffs have contradicted the
datements they made to the federd didtrict court. These incondstencies are not cured by
Paintiffs citations to and arguments based on Missssppi law. In every ingtance in which the
Pantffs cite to or discuss state law, dl the references are inevitably integrated with the
mandates of TILA in some way.
115. On apped, dl of Rantiffs assgnments of error rely, in whole or in part, on federal law
and are consequently barred by the doctrine of judicid estoppd. We therefore affirm the
judgment of the Jefferson County Circuit Court and find the trid court did not abuse its
discretion in denying the Motion to Alter or Amend.
CONCLUSION

16. Hantffs secured remand from federd court by explicitly asserting to thefederd
digrict judge that they had no intentions of rdying upon federal law in state court. On appedl,
Pantiffs dlege the drcuit court erred in denying its Motion to Alter or Amend the order
granting summary judgment as to dl thar dams Yet dl of ther assgnments of error rely,
in whole or in part, upon congruction of federa law. We therefore find that al of ther
aguments are barred by the doctrine of judiciad estoppel, and the Jefferson County Circuit
Court did not abuse its discretion in denying Pantiffs Motion to Alter or Amend. Therefore,
we affirm thetrid court’s judgment.
M17. AFFIRMED.

SMITH, CJ., COBB, PJ., EASLEY AND CARLSON, JJ., CONCUR. GRAVES,
J., DISSENTS WITHOUT SEPARATE WRITTEN OPINION. DICKINSON, J.,

CONCURS IN PART AND DISSENTS IN PART WITHOUT SEPARATE WRITTEN
OPINION. DIAZ AND RANDOLPH, JJ., NOT PARTICIPATING.
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